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THE CONSTITUTION & CAPPING DAMAGES 

 

 

ISME thanks the Law Reform Commission (LRC) for its invitation to respond to its issues paper on 

capping damages. We believe the supposed constitutional impediments have been materially 

exaggerated and consider the dissertation in Chapter 3 effectively resolves the issue of the 

constitutionality of a legislative cap, even if it does not explicitly say so. Our responses to the four 

questions set in the issues paper are below, with our reasoning on the following pages. 

 

Q. 1 In your opinion, are there are any other constitutional concerns in addition to those discussed in 

Chapter 3 of this Issues Paper that should be considered in the Commission’s Report on this project? 

A. Yes. We consider that the current proposal by Government to delegate consideration of 

quantum exclusively to the Personal Injuries Guidelines Committee (PIGC) of the Judicial Council 

presents a real risk of a breach of the separation of powers. In the absence of clear and explicit 

primary legislation prescribing the level of (or the principles for setting the level of) general 

damages, the guidelines set by the PIGC are very likely to face legal challenge. The letter of the 

Chief Justice to the Justice Minister is self-explanatory in this regard (Annex 1).  

 

Q. 2(a) Do you consider that any of the models discussed in Chapter 4 satisfy the constitutional 

concerns raised in Chapter 3? 

 A. Yes. 

 



 

Q. 2(b) If the answer to question 2(a) is “yes” please indicate which Model you consider would meet 

those constitutional concerns, and why? 

A. We consider Model 1 best avoids the issue of a breach of the separation of powers by the 

judiciary, with the delegated power of amendment per Model 3. This is effectively how the Civil 

Liability Act 1961 functions now. 

 

Q. 3 Is there any other model for capping damages in personal injuries cases, not considered in this 

Issues Paper, which you believe would be appropriate? 

 A. No. 

 

While there is a nominal simplicity to the Model 2 proposal, a change to the overall cap means that the 

damages paid for all lesser injuries are also changed. This may not be administratively desirable, nor 

logical, nor just. For example, it may in time be decided that the long-term impact of a toe injury with a 

severity level of 15% differs somewhat from that of a finger injury of the same level of severity. Under 

Model 2, no differentiation would be possible once the level of severity was set by the court. There is 

also anecdotal evidence that while awards levels in Ireland are very high for minor injuries, this is not 

the case for catastrophic injuries. Were the cap in the Model 2 proposal to be ‘pegged’ to the 

catastrophic injury level, and that was to rise at a later date, it would pull up 100% of awards levels, 

were it appropriate to do so or not. This fact might also serve as a disincentive to the judiciary to review 

the catastrophic injury quantum, on the basis it would affect all other awards. In our view, 

administrative simplicity should not trump common sense and justice. 

 

We also ask the LRC to note: 

 

1. The Civil Liability Act 1961 caps damages for fatalities and has survived 59 years without 

constitutional challenge. Unless this Act enjoys some unique characteristics in its construction, 

the principle that general damages can be fixed in primary legislation (and varied by statutory 

instrument) is already long established in law and is constitutional. The corollary of this is that 

any general assertion that a legislative cap on damages is unconstitutional logically means that 

the 1961 Act is unconstitutional, or, that it is drafted in some way which circumvents 

unconstitutionality. Either way, the existence of the 1961 Act is incompatible with a general 

assertion that a legislative cap is unconstitutional. 



 

2. Mr Justice Nicholas Kearns’s first recommendation of the Personal Injuries Commission (PIC) 

was to introduce a legislative cap on damages (Annex 2). This recommendation was redacted 

from the final PIC report.  

3. Justice Kearns further set out the broad parameters within which he suggested that a bill to cap 

damages would survive constitutional challenge at the PIAB conference on 10th April 2019  in 

relation to the Civil Liability (Capping of General Damages) Bill 2019, stating: ‘I believe – and this 

I stress is only a personal view for the reasons already elaborated - that a limited measure in this 

formulation could (I won’t say would) survive constitutional scrutiny if shown to be fair, 

proportionate and in the public interest because of the serious problems it attempts to address. 

if it cures our present difficulties.’1  We think it quite unlikely that so senior a judge would 

materially err on so fundamental an issue as this. 

4. The Constitution confers rights of access to the courts, not to given levels of quantum. Chapter 4 

of the issues paper elucidates this issue very well.  

5. The award of general damages was only assigned to judges in 1989, it rested with juries before 

that. While still of course made in a court setting, it cannot be said that the award-setting 

function was always the exclusive domain of the judiciary. 

6. The calculation and award of damages or compensation are not reserved to the courts, and 

expert agencies like the WRC can award damages in the hundreds of thousands of euro 

consistent with labour law. The WRC also handles compensation issues relating to tenancies. 

Other quasi-judicial agencies such as the Criminal Injuries Compensation Tribunal routinely 

award compensation. There is nothing in law or the constitution to prevent the legislature from 

assigning the executive responsibility for the award of general damages to an executive agency 

(such as PIAB), once a right of subsequent access to the courts is not impeded by the legislature. 

7. The Chief Justice, in his letter to the Justice Minster makes clear that any reduction in general 

damages below the ‘going rate’ reflected in the current Book of Quantum would require 

legislative change.  

8. The Chief Justice also suggests in the same letter that assigning responsibility to the judiciary for 

recalibrating damages could expose them to the challenge that they were involved in the 

‘discharge of the statutory function of an executive agency’ which might subsequently be 

‘subject to scrutiny by the courts;’ an effective breach of the separation of powers. Further, by 

 
1 http://isme.ie/wp-content/uploads/2019/05/ADDRESS-TO-CLAIMS-MANAGEMENT-CONFERENCE-2019-3.pdf 
 

http://isme.ie/wp-content/uploads/2019/05/ADDRESS-TO-CLAIMS-MANAGEMENT-CONFERENCE-2019-3.pdf


 

asking them to enter the policy-setting sphere, the Government is effectively asking them to 

make laws, a matter which is the sole prerogative of the Oireachtas. It truly would be an 

‘appalling vista’ were we to go through an extensive and prolonged process of award-setting by 

the PIGC which was subsequently overturned as an unconstitutional breach of the separation of 

powers.  

9. The objections to the adoption of a legislative cap on general damages largely mirror the historic 

objections to the imposition of legislative controls on rents. We were persistently told that any 

imposition of control on rents would be inimical to property rights, and repugnant to the 

constitution. However, when the exigencies of political necessity demanded it, the Dáil enacted 

the Planning and Development (Housing) and Residential Tenancies Act 2016, establishing Rent 

Pressure Zones. These have not, to date, fallen foul of the Constitution. 

10. Lastly, if Government had genuine doubts about the constitutionality of capping damages via 

legislation, it would have asked the Attorney General for an opinion on the matter. It has not 

done so, despite ISME’s asking. To us, this is indicative of a political, rather than a constitutional, 

difficulty with the introduction of a legislative cap. 

 

 

Yours sincerely, 

 

_______________ 

Neil McDonnell 

Chief Executive 
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