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Code of Practice in determining Employment status

This leaflet was prepared by the Employment Status Group set up under the Programme
for Prosperity and Fairness. The group was set up because of a growing concern that
there may be increasing numbers of individuals categorised as ‘self employed’ when the
‘indicators’ may be that ‘employee’ status would be more appropriate. The leaflet has
been updated in 2007 by the Hidden Economy Monitoring Group under Towards 2016
Social Partnership Agreement. The purpose of the document is to eliminate
misconceptions and provide clarity. It is not meant to bring individuals who are genuinely
self-employed into employment status.

In most cases it will be clear whether an individual is employed or self-employed.
However, it may not always be so obvious, which in turn can lead to misconceptions in
relation to the employment status of individuals.

The criteria below should help in reaching a conclusion. It is important that the job as a
whole is looked at, including working conditions and the reality of the relationship,
when considering the guidelines. An important consideration in this context, will be
whether the person performing the work does so “as a person in business on their own
account”. Is the person a free agent with an economic independence of the person
engaging the service? This consideration can be a useful indicator of the person’s status
and should be considered in conjunction with the other criteria listed in this code of
practice.

The Safety, Health and Welfare at Work Act, 2005 is the cornerstone of health and
safety regulation in Ireland. Employers and Employees all have duties under the act.
The legislation treats self-employed persons in a similar manner to employers. It
places on them an onus to manage, plan and conduct all work activities to ensure the
health and safety of all persons at a workplace. Generally speaking self-employed
persons and contractors have a greater responsibility to manage health and safety
issues than employees. However, regardless of a person’s status, health and safety
management and practice is essential in all work operations. More information is
available from www.hsa.ie


http://www.hsa.ie/
http://www.hsa.ie/

Criteria on whether an individual is

an employee

While all of the following factors may not
apply, an individual would normally be an
employee if he or she: .

Is under the control of another person
who directs as to how, when and
where the work is to be carried out.

Supplies labour only. N

Receives a fixed hourly/
weekly/monthly wage.

Cannot subcontract the work. If the .
work can be subcontracted and paid on
by the person subcontracting the work,
the employer/employee relationship may
simply be transferred on.

Does not supply materials for the job.

Does not provide equipment other

than the small tools of the trade. The
provision of tools or equipment might

not have a significant bearing on

coming to a conclusion that

employment status may be appropriate
having regard to all the circumstances of @
a particular case.

Is not exposed to personal financial ]
risk in carrying out the work.

Does not assume any responsibility for

investment and management in the
business.

Does not have the opportunity to
profit from sound management in the
scheduling of engagements or in the
performance of tasks arising from the
engagements.

Works set hours or a given number of
hours per week or month.

Works for one person or for one
business.

Receives expense payments to
cover subsistence and/or travel
expenses.

Is entitled to extra pay or time off
for overtime.

Additional factors to be
considered:
An individual could have considerable

freedom and independence in carrying
out work and still remain an employee.

An employee with specialist knowledge
may not be directed as to how the work is
carried out.

An individual who is paid by
commission, by share, or by piecework, or
in some other atypical fashion may still
be regarded as an employee.

Some employees work for more than
one employer at the same time. Some
employees do not work on the
employer’s premises.

There are special PRSI rules for the
employment of family members.

Statements in contracts considered by
the Supreme Court in the ‘Denny’ case,
such as “You are deemed to be an
independent contractor”, “It shall be
your duty to pay and discharge such
taxes and charges as may be payable out
of such fees to the Revenue
Commissioners or otherwise”, “It is
agreed that the provisions of the Unfair
Dismissals Act 1977 shall not apply etc”,
“You will not be an employee of this
company”,



“You will be responsible for your own tax
affairs” are not contractual terms and
have little or no contractual validity. While
they may express an opinion of the
contracting parties, they are of minimal
value in coming to a conclusion as to the
work status of the person engaged.

Criteria on whether an individual
is self-employed

While all of the following factors may
not apply to the job, an individual would
normally be self-employed if he or she:

Owns his or her own business.

Is exposed to financial risk by having to
bear the cost of making good faulty or
substandard work carried out under the
contract.

Assumes responsibility for investment
and management in the enterprise.

Has the opportunity to profit from sound
management in the scheduling and
performance of engagements and tasks.

Has control over what is done, how it is
done, when and where it is done and
whether he or she does it personally.

Is free to hire other people, on his or
her terms, to do the work which has
been agreed to be undertaken.

Can provide the same services to more
than one person or business at the same
time.

Provides the materials for the job.

Provides equipment and machinery
necessary for the job, other than the
small tools of the trade or equipment
which in an overall context would not
be an indicator of a person in business on
their own account.

Has a fixed place of business where
materials, equipment etc. can be stored.

Costs and agrees a price for the job.

Provides his or her own insurance cover
e.g. public liability cover, etc.

Controls the hours of work in fulfilling
the job obligations.

Additional factors to be
considered:

Generally an individual should satisfy
the self-employed guidelines above,
otherwise he or she will normally be
an employee.

The fact that an individual has
registered for self-assessment or VAT
under the principles of self-assessment
does not automatically mean that he or
she is self-employed.

An office holder, such as a company
director, will be taxed under the PAYE
system. However, the terms and
conditions may have to be examined by
the Scope Section of Department of
Employment Affairs and Social
Protection to decide on the appropriate
PRSI Class.

It should be noted that a person who
is a self-employed contractor in one job
is not necessarily self-employed in the
next job. It is also possible to be
employed and self-employed at the
same time in different jobs.

In the construction sector, for health and
safety reasons, all individuals are under
the direction of the site foreman/
overseer. The self-employed individual
controls the method to be employed in
carrying out the work.



Consequences arising from the
determination of an individual’s
status

The status as an employee or self-
employed person will affect:

The way in which tax and PRSI is payable
to the Collector-General.

An employee will have tax and PRSI
deducted from his or her income.

A self-employed person is obliged to pay
preliminary tax and file income tax
returns whether or not he or she is asked
for them.

Entitlement to a number of social welfare
benefits, such as unemployment and
disability benefits.

An employee will be entitled to
unemployment, disability and invalidity
benefits, whereas a self-employed
person will not have these entitlements.

Other rights and entitlements, for example,
under Employment Legislation.
An employee will have rights in respect of
working time, holidays, maternity
/parental leave, protection from unfair
dismissal etc. A self-employed person
will not have these rights and protection.

Public liability in respect of the work done.

Deciding status - getting assistance

Where there are difficulties in deciding the
appropriate status of an individual or
groups of individuals, the following
organisations can provide assistance.

Tax and PRSI

The Local Revenue Office or The Local
Social Welfare Office.

*  Scope Section in the Department of
Employment Affairs and Social
Protection.

For further details see pages 7 - 10.

If there is still doubt as to whether a person is
employed or self-employed the Local Revenue
Office or Scope Section of Department of
Employment Affairs and Social Protection
should be contacted for assistance. Having
established all of the relevant facts, a written
decision as to status will be issued. A decision
by one Department will generally be accepted
by the other, provided:

e all relevant facts were given at the time

e the circumstances remain the same

e itis accepted that the correct legal

principles have been applied to the facts
established.

However, because of the varied nature of
circumstances that arise and the different
statutory provisions, such a consensus may
not be possible in every case.



The National Employment Rights
Authority

The National Employment Rights
Authority was established in February 2007
in accordance with a commitment under
Towards 2016. NERA’s mission is to drive
the achievement of a national culture of
employment law compliance in order to
protect sustainable enterprises and
statutoryemploymentrights. NERA’s core
activities include: dissemination of
information on employment rights to both
employers and employees; compliance
inspections and where necessary,
prosecution and enforcement activity.

Relevant Contracts Tax - Form
RCT 1

Relevant Contracts Tax (RCT) applies
where a Subcontractor enters into a
contract with a Principal Contractor
(Principal) to carry out relevant
operations (construction, forestry or meat
processing operations). The Principal and
Subcontractor must jointly complete Form
RCT 1, declaring that the contractisa
Relevant Contract (and not a contract of
employment). Form RCT 1 has been
revised to require further information
from both Principal and Subcontractor as to
why a proposed contract is considered to be
a Relevant Contract. An incorrect
designation of the contract as a Relevant
Contract will have consequences for both
the Principal and the Subcontractor. Further
information is available from
www.revenue.ie.

Employment which is not insurable

The 2003 and 2006 Employment Permits Acts
provide for a large number of

employer obligations and offences which
include specifically the employment of non-
EEA(non-European Economic Area) nationals
except in accordance with an employment
permit, where required. In this regard, a
contract of employment between such a
migrant worker and an employer which is not
covered by a valid employment permit is an
illegal contract and that employment is not
consequently insurable under the Social
Welfare Consolidation Act, 2005. Further
information regarding Employment Permits
legislation is available at www.dbei.gov.ie or
by calling LoCall 1890 220 222.

Useful contacts for information
and leaflets:

The Report of the Employment Status
Group is available for viewing on the
websites of:

Revenue Commissioners
Department of Employment Affairs and
Social Protection

o Department of Business, Enterprise, &
Innovation

e Irish Congress of Trade Unions

e Irish Business and Employers
Confederation

Revenue Commissioners
See page 8 for contact details.


http://www.revenue.ie/

Department of Employment
Affairs and Social Protection

Scope Section,

Department of Employment Affairs and

Social Protection,
Gandon House,
Amiens Street,
Dublin 2.

(or any Social Welfare Local Office) Phone

No. (01) 673-2585
Email: scope@welfare.ie
Website: www.welfare.ie

Department of Business,

Enterprise, and Innovation
23 Kildare Street,

Dublin 2.

LoCall 1890 220 222

Phone No. (01) 631-2121
Website: https://dbei.gov.ie/en/

Irish Congress of Trade Unions

31-32 Parnell Square,
Dublin 1.

Phone No. (01) 889-7777
Website: www.ictu.ie

Irish Business and Employers
Confederation

Confederation House, 84/86
Lower Baggot Street,

Dublin 2.

Phone No. (01) 605-1500
Website: www.ibec.ie

Health & Safety Authority
The Metropolitan Building,

James Joyce Street,
Dublin 1.
Locall 1890 289 389

Website: www.hsa.ie
Labour Court
Lansdowne House,
Lansdowne Road,

Dublin 4.

LoCall 1890 220 228
Phone No. (01) 613-6666
Website www.labourcourt.ie
Workplace Relations
Commission

Centre Park House,

Centre Park Road,

Cork.

Phone No. 021 4549310
Website

http://www.workplacerelations.ie

/en/WR_Bodies/WRC/WRC.html
Construction Industry
Federation

Construction House,

Canal Road,

Dublin 6.

Phone No. (01) 406-6000
Website www.cif.ie

Small Firms Association
Confederation House,

84-86 Lower Baggot Street,
Dublin 2.

Phone No. (01) 605-1500
Website: www.sfa.ie


mailto:scope@welfare.ie
http://www.welfare.ie/
http://www.ictu.ie/
http://www.ibec.ie/
http://www.hsa.ie/
http://www.labourcourt.ie/
http://www.cif.ie/
http://www.sfa.ie/

REVENUE OFFICES

EMPLOYER QUERIES: 01 738 36 38
PAYE QUERIES: 01 738 36 36

All other contact details can be found on the

Reviewed February 2019


https://www.revenue.ie/en/contact-us/Index.aspx
https://www.revenue.ie/en/contact-us/Index.aspx
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